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Appeal from the Fort Peck Tribal Court, Imogene Lilley, Presiding Judge. 

Appellant represented by lay Advocate, Robert Welch 

Appellees appeared prose. 

Before Smith, Chief Justice, and Shanley and Desmond, Associate Justices. 

BACKGROUND 

~1 Appellant and maternal grandmother, Yolanda Parshall, filed a timely 

Petition for Review of the lower court's April 4, 2018 order giving the biological 

father, Nicholas Rivera [Father], custody of the minor child. This matter 

originated when Mr. Rivera was arrested and charged in regard to an 

altercation he had with the Kristen Parshall-Rivera [Mother], shortly after their 
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arrival to the Fort Peck Reservation during the week of July 24, 2017. The Fort 

Peck Tribes subsequently dismissed the charges filed against Father. 

~2 The Mother filed a petition for custody on August 7, 2017. Temporary 

custody was granted to Mother on August 8, 2017. Father challenged the 

jurisdiction of the Fort Peck Tribes at several points in these proceedings. 

Father based his dismissal request on the fact that none of the parties to the 

action had been residing on the Fort Peck Reservation for at least 90 days prior 

to the date mother filed her petition. 

~3. It appears that Father initially attempted to submit this motion to 

dismiss to the court via fax on August 17, 2017. At the August 21, 2017 

hearing on the petition for custody, Father appeared telephonically since he 

had returned to New Mexico. He also requested dismissal of the matter at the 

time of hearing. Mother challenged the sufficiency of the faxed motion to 

dismiss on September 12, 2017. The lower court assumed jurisdiction over this 

matter in its September 13, 2017 order based on the language of the 

Temporary Restraining Order in place at the time. The Court directed both 

parties provide additional information about their ability to care for the child. 

Mother's advocate was given time to respond to the motion to dismiss. Father 

filed another motion to Dismiss on September 20, 2017 and indicated he had 

filed a dissolution action in New Mexico. 
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~4 At the October 4, 2017 hearing, the lower court continued the matter to 

address the jurisdiction issue. Mother filed a response to the motion to 

dismiss on October 17, 2017 asking that the court retain jurisdiction over this 

matter. On November 27, 2017, Grandmother, Yolanda Parshall, filed a 

petition for custody of A.R. On December 5, 2017, Advocate Robert Welch 

withdrew from representing Mother. At some point Mother requested 

dismissal of her action and joined in Grandmother1s petition. 

~5 Several hearings occurred on the custody matter. Father was not 

represented at any point during any of these proceedings and appeared 

telephonically since returning to New Mexico in August 2017. With consent of 

Mother, Robert Welch filed an entry of appearance on behalf of Grandmother 

February 15, 2018. On April 4, 2018, an order was issued granting full custody 

to Father and giving Grandmother contact with this child. Grandmother 

appealed this order. 

STATEMENT OF JURISDICTION 

~6 The Fort Peck Appellate Court has jurisdiction to review all final orders 

of the Fort Peck Tribal Court when timely appealed. 2 CCOJ § 202. The 

Custody Order granting full custody to Father and visitation to Grandmother 

on April 4, 2018 is a final order of the Court. The appeal in this matter was 

timely filed. 

Page 3 of 6 



STANDARD OF REVIEW 

~7 This Court reviews questions of law, including jurisdictional issues, de 

novo. 2 CCOJ § 202. Findings of fact are not set aside unless there is 

insufficient evidence to support the finding in the record. In order to 

determine the substantive issues of Grandmother's appeal it is necessary to 

address the Father's response of lack of jurisdiction. Jurisdiction is reviewed 

de novo. 

ISSUE 

~8 Did the lower court have jurisdiction in this matter and did it err by 

giving the biological father custody of the minor child prior to receiving 

requested information about the father? 

DISCUSSION 

~9 A court has no authority to act without first demonstrating that it has 

both personal and subject matter jurisdiction. For the lower court to exercise 

civil jurisdiction, a party to the action must be an Indian and the case must 

arise under applicable laws or involve an Indian party residing on the Fort Peck 

Reservation. 2 CCOJ §107. Title 10 of the Fort Peck CCOJ addresses subject 

matter jurisdiction in custody actions outside of divorce. In order to exercise 

personal jurisdiction, the Court must find that at least one "party to the action 
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is an Indian and at least 1 party has been a bona fide resident with the 

boundaries of the Fort Peck Reservation for a period of 90 days immediately 

preceding the filing of the action." 10 CCOJ §304-A. Nothing in the record 

reflects that this requirement was met in this matter. 

~10 A party can consent to personal jurisdiction and waive this requirement. 

Nothing in the record reflects this type of waiver occurred. Father repeatedly 

challenged the Fort Peck Tribes' jurisdiction over the action. Father stated 

and the record reflects, that no party had resided on the Fort Peck Reservation 

for more than a couple of weeks at the time Mother filed her initial petition for 

custody. Granting custody in connection with a temporary restraining order, 

arising from a criminal matter, does not automatically vest a court with 

jurisdiction over permanent custody proceedings. Consistent with federal law, 

18 U.S.C. §2265, this type of protective order is entitled to recognition under 

full faith and credit principles by any court that can exercise personal 

jurisdiction over the parties. It does not allow for any collateral jurisdiction. 

~11 The lower court lacked personal jurisdiction over the parties at the 

time Mother filed her initial custody petition because the parties did not reside 

on the Fort Peck Indian Reservation for 90 days according to the Tribal Code 10 

CCOJ §304-A. Father's motions to dismiss should have been granted. 
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ORDER 

~12 This Court remands this matter back to the lower court with instructions 

to vacate it orders and dismiss the action based on a lack of jurisdiction. Any 

subsequent custody issues regarding this child may be filed in a judicial system 

capable of demonstrating it has both subject and personal jurisdiction over the 

child and her parents. 

SO ORDER this 26th of August 2019 

FORT PECK COURT OF APPEALS 
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Brenda C Desmond, Associate Justice 
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