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D.A.B.D. (DOB 12/24/2012) 

FORT PECK TRIBES, 
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vs. 

AMBER BLACK DOG, 

APPELLEE 

ORDER REVERSING 

AND REMANDING 

Appeal from the Fort Peck Tribal Court, Michael Headdress, Presiding Judge. 

Appellant appeared by and through Tribal Prosecutor, James Bighorn. 

Appellee appeared pro se. 

Before Smith, Chief Justice, and Desmond and Shanley, Associate Justices. 

BACKGROUND 

in1 On April 18, 2018, Child Protective Services received a referral to investigate 

potential child neglect in regard to D.A.B.D. The child is now six years old. The 

minor child's mother and legal custodian is Appellee, Amber Black Dog. The minor 
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child's father is deceased. The minor child was found walking on the highway by 

herself during the time that the maternal grandmother was supposed to be 

babysitting. The child was reported to be dirty and to have advanced tooth decay. 

The child's mother had a long history with social services, primarily due to her drug 

use, in which child neglect of older children was extensively documented. On April 

20, 2018, the Fort Peck Tribes, through the Tribal Prosecutor's Office, filed an 

Emergency Petition for Child in Need of Care in the above-captioned matter. 

~2 On April 23, 2018 the Tribal Court held an Initial Hearing on the Emergency 

Petition for Child in Need of Care and dismissed the Petition due to the non

emergency nature of the allegations and because the child was temporarily in the 

maternal grandmother's physical custody at the time of the allegations. Judge 

Michael Headdress issued an Order of Dismissal on April 24, 2018 citing a lack of 

probable cause to believe the child would suffer physical or emotional harm if not 

immediately removed from the home. 

~3 The Fort Peck Tribes filed a Notice of Appeal on April 24, 2018. This Court 

accepted review and issued a briefing schedule on July 17, 2018. The parties did 

not file any supplemental briefs and oral arguments were not requested . 

STATEMENT OF JURISDICTION 

~4 The Fort Peck Appellate Court may review final orders from the Fort Peck 

Tribal Court. II CCOJ §202. The Order of Dismissal is considered a final order for 

purposes of appeal. 
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STANDARD OF REVIEW 

1[5 This Court reviews de novo all determinations of the lower court on matters of 

law, "but shall not set aside any factual determinations of the Tribal Court if such 

determinations are supported by substantial evidence". II CCOJ §202. The issue 

raised in the matter is a question of fact and this Court shall review to determine 

whether there was substantial evidence to support the Tribal Court's decision. 

ISSUES 

1[6 The following issue has been raised on appeal: 

1) Did the Tribal Court err when it found the Emergency Petition for Child 

in Need of Care failed to assert sufficient facts to support a finding of 

probable cause that the minor child was abused, neglected, 

abandoned, or dependent and would suffer physical or emotional harm 

if not immediately removed from the home? 

DISCUSSION 

1[7 The Fort Peck Comprehensive Code of Justice, Title IX, allows for an 

abused, neglected, abandoned, or dependent child to be taken into either protective 

custody pursuant to IX CCOJ § 401 or non-protective custody pursuant to IX CCOJ 

§ 402. If a child may suffer physical or emotional abuse if not removed from the 

home, protective custody under Section 401 is warranted . If there are not sufficient 

facts to justify protective custody and a petition is dismissed, the Tribes have the 

option of re-filing the matter under IX CCOJ § 402 for non-protective custody. 

1[8 At the Initial Hearing, according to IX CCOJ § 503, the Court must make a 

determination of whether there is probable cause to believe the child has been 
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abused, neglected, abandoned or dependent. The Court may order any disposition 

it finds appropriate and in the best interests of the minor child according to IX CCOJ 

§ 506. If the Court does not find probable cause that the child was abused, 

neglected, abandoned or dependent it may dismiss the case. IX CCOJ § 503. 

lfl9 In this matter, the child was taken into protective custody and the Tribes 

filed a petition pursuant to Section 401 which requires probable cause to believe a 

youth is abused, neglected, abandoned, or dependent and will suffer physical or 

emotional harm if not immediately removed from the home. In reviewing the 

Petition, the Court shall consider, ... "supporting credible evidence, including but not 

limited to affidavits, reports or written statements from social workers ... " IX CCOJ § 

501. 

lfl10 In section V of the Petition, the Tribes state that the child is neglected and 

abused according to Title IX CCOJ 102 for the reasons set forth in the attached 

affidavit by BIA Social Worker Brittany John. The "affidavit" referred to is a four

page document attached to the Emergency Petition and is entitled "Report to Court, 

Emergency Petition" (hereinafter "Court Report"). This document details not one but 

numerous incidents and concerns of BIA Social Services in regard to the neglect of 

the minor child. 

lfl11 In the Tribal Court's Dismissal Order, it states that the only reason for 

removal was that the child was walking on the highway while in the care of her 

grandmother. The Court Order also states that the Tribes allege drug abuse on the 

part of the mother but do not support that allegation. It appears that the Tribal Court 

failed to consider the BIA's Court Report when making its determination of probable 
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cause. The Tribal Code clearly requires the social worker's reports to be 

documented and considered together with the contents of the Petition pursuant to IX 

CCOJ § 501. 

~12 The Court Report details numerous serious concerns that could support a 

probable cause finding that the child may suffer physical or emotional harm if not 

immediately removed from the home. The BIA Social worker reported that when the 

four-year old child was found walking on the highway by herself she was dirty and 

had large "black hole" cavities in her teeth. Court Report, p. 2. In an interview the 

child disclosed that her mother, mother's boyfriend, and older sister "do dope" by 

smoking out of lightbulbs and putting needles in their arm, which she demonstrated 

by rolling up her sleeve and tapping her arm. Id. When the mother was located at 

the gas station she admitted to continual methamphetamine use. Id. 

iff 13 The Court Report also stated that a Differential Response Case Plan was 

entered into with the Mother in 2017 in regard to Ms. Black Dog's older children. 

Court Report, p. 3. This plan was attempted to assist Ms. Black Dog to keep her 

family together and prevent removal, but Ms. Black Dog failed to comply with any of 

the components of the case plan. Id. During that time, Ms. Black Dog reported she 

was hospitalized for a drug-related cardiac infection. Id. Furthermore, Fort Peck 

Housing Authority conducted a drug testing in her home which was positive for 

methamphetamine. Id. The Court Report's inclusion of these past incidents shows 

that BIA Social Services made active efforts to prevent removal in the past, but 

these efforts were unsuccessful. 
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1f14 The above-referenced allegations that were contained in the Court Report 

were incorporated by reference into Section V of the Emergency Petition and should 

have been considered by the Court in its determination of probable cause pursuant 

to IX CCOJ § 501. Although this Court grants deference to the Tribal Court's 

findings of fact if supported by sufficient evidence, it is clear that the Court in this 

case failed to take into consideration all relevant evidence submitted in support of 

the Emergency Petition. 

1f15 Based on the foregoing analysis, this Court REVERSES the lower court's 

Order dismissing the Emergency Petition for Child in Need of Care and REMANDS 

this matter to the Family Court for a new hearing. The Tribal Court shall take into 

consideration all supporting documentation filed with the Emergency Petition to 

determine whether there is probable cause that the child is abused, neglected, 

abandoned, or dependent and will suffer physical or emotional harm if not 

immediately removed from the home. 

SO ORDER this 7th day of January, 2019. 

FORT PECK COURT OF APPEALS 

BY 
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Brenda C Desmond, Associate Justice 


